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SA~I BURNETTE 
versus 
COM~fONWEALTH OF VIRGINIA. 
To the Hono1·abl·e J~t.dges of the Supreme Court of Appeals 
of Virginia: 
Your petitioner, Sam Burnette, respeetfu;lly represents 
that he is ag·grieved by a judgment of the Corporation Court 
of Lynchburg, Virginia, rendered against him on the 29th day 
of Septmnber, 1938, by said court, in a certain prosecution 
for robbery, and was given fiv:e years in the penitentiary. 
A transcript of the record is herewith presented from 
which it will appear that Sam Burnette was indicted, ·on the 
first day of the September tenn, 1938, for robbing W. J. Cole-
man on the 6th day of August, 1938, and was tried by the 
court without a jury on the 29th day of September, 1938. The 
only witness who claimed to know anything about any rob-
bery was W. J. Coleman. He was introduced by the Common-
wealth and stated: 
"Tb.at he left his home on Gum Street and walked down 
Chestnut Street; that his right knee gave way and he went 
down on his knees when a man whom he identified as Bur-
nett walked up and helped him up; that accused suggested 
that they go to Lacy Horsley's and get a drink and that they 
went up the steps to Pearl Street, up ·Church Street to Wash-
ington Street, and down Washington Street steps towards 
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Main Street, and when they had gotten about half way down 
the steps from Washington to Main they stopped and he 
(Coleman) sat down; That the steps extend an entire city 
block from Washington to ~1:ain Streets; that there is a street 
light at the top and bottom of the steps; that they are not 
otherwise lighted; that the accused ran his hands into his 
pocket and got his pocketbook' out ; that he asked the man 
what he meant by that, and the man asked him, "Where is 
that money~'' That he told the man to g·o away and let him 
alone; that he had five one-dollar bills in his left pant's pocket 
and some change in his right pant's pocket; that the n1an 
2* drew up his arm as if he was going *to strike him, and 
· said, "Give that money here", and then went to his 
pockets and got the money and 'vent away; that he had less 
than a dollar in change; that after pushing· him down, the 
man ran down the steps towards ~fain Street; that he then 
went down the steps and to the Ideal Luneh, at Horsford and 
Main Streets and called the police; that it was between eight 
and nine o'clock when this took place." 
On cross examination, this witness stated further, that he 
went into Mrs. Crutchfield's bootleg place on Chestnut Street 
t4at night before Sam Burnett got with him. 
The other witnesses of the Con1monwealth did not know 
anything· about the claimed robbery. 
The petitioner introduced certain witnesses. Instead of 
taking them as they appear in the record, we will take Ed 
Lorentz on page 11 of the record,. who stated: 
"That. his place is 310 Chestnut Street, just across th~ street 
from. 1\tirs. ·Crutchfield's place; that Sam Burnett was at his 
place in the afternoon and ate some ice cream and went away, 
and that about forty-five· minutes before the time Mr. Cole-
man said Sam Burnett robbed_him, he sa'v 1\tir. Coleman go-
ing into Mrs. Crutchfield's drunk; that he could not walk 
and. alzP_ost fell off the porch in front of Mrs. Crutchfield's, 
and he had to get down on his hands and knees and crawl into· 
Mrs. Crutchfield's place ; that Sam Burnett came to his place 
after the time Coleman said he was robbed; that he was not 
drunk; that. the accused drank whiskey while at his house; 
that when accused was leaving his house witness saw 'Cole-
man entering Mrs. Crutchfield's and saw him leaving there 
30 to- 45 . minut~s later.'' . · 
_On pages 10-and 11 of the record. W. N. Smith stated:. 
''That he is a policeman for the City of Lynchburg, Vir-
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ginia. That on the night of August the 6th, about 8:30 or 9:00 
o'clock, he and :Nir. Dunn went to the Ideal Lunch at Hors-
ford and lVIain Streets to answer the call of W. J. Coleman 
for police; that when they got there they found Coleman 
drunk and they could not get any sense out of him, that he 
was too drunk to Imow what he was doing and they started 
to arrest him for being drunk, when a man said he kne'v Cole-
man and would carry hin1 home if they would turn .hhn over 
to him, which they did; that 1\ir. ·Coleman told them that ·he 
had his money in his hand and the n1an jerked it out, of his 
hand.'' 
On page 11 of the record E. F. Dunn stated: 
"Tha.t he is a policen1an for the City of Lynchburg, Vir.-
ginia. That on the night of .August the 6th, about 8 :30 or 9 :00 
o'clock, he and ~Ir. Smith went to the Ideal Lunch at 1-Iors-
ford and ~fain Streets to answer the call of vV. J. Coleman 
for police; that when they got there they found Coleman 
drunk and they could not get any sense out of him, that he 
was too drunk to know 'vhat he was doing and they started 
to arrest him for being drunk, when a man said he. knew 
Coleman and would carry him home if they 'vould turn him 
over ~o him, which they did; that 1\Ir. Coleman told them that 
he had his· money in his hand and the man jerked it out of 
his hand.'' 
3* *On page 12 of the record A. B. Andrews stated: 
That he lives in the City of Lynchburg; that he knows Sam 
Burnett and has known him for four or five years ; that 
Burnett worked for hin1 for a year or more; that he knew Bur-
nett's g·eneral reputation for honesty in the community in 
'vhich Burnett lived and it was good.'' 
On page 12 of the record Bennie Rosser stated: 
"That he lives in the City of Lynchburg; and knows San1 
Burnett and has known him for four or five years; that he 
was with San1 Burnett at about nine o'clock on the nig·ht of 
August the 6th for a short time, that Burnett was not drunk 
and he did not see him with any money; that he knew Bur-
nett's general reputation for honesty in the community in 
which Burnett lived and it was good.'' 
On pages 12, 13 and 14 of the record Sam Burnett stated: 
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"That he is 26 years old and has a wife and baby; that he 
works at the Lynch burg Lumber Company and was paid on 
Saturday, August the 6th, twelve and 37/100 dollars ($12.37) 
for his ·week's work; that he had this money when he was 
on ·Chestnut Street on the night of August the 6th when he 
tried to help 1\fr. Coleman; that he did not get Coleman's 
money, nor did he do anything to him to make him give up 
his money; that ~rr. Coleman's statements are not correct; 
that when he was arrested on Monday morning·, August the 
~ 8th, he had a five-dollar bill in his pocket from the money he 
collected from the Lynchburg Lumber Company on Satur-
day; that 1\Ir. Franklin did see him with two dollars in one-
dollar bills in his hands as he stated, that his brother-in-law 
wanted to borrow two dollars from him and they were talk-
ing about when he would pay it back; that on August the 8th, 
he made the following statement, which the Commonwealth 
put in evidence, to-wit: . 
"'I left home around 2 P. l\L Saturday and came down-
town and went down to Jordon's on Elm Avenue, and I hung 
around there for awhile and then went by Mr. Fauber's Sec-
ond Hand Furniture Store. I went from there to the Econ-
omy Hotel with a fellow by the name of Dodd and 1Ve drank 
a pint of brandy there.· I went oyer on Chestnut Street to 
Ed Lorentz's and stayed there for a good while. I drank 
some whiskey while I was at Lorentz and it was dark ·when 
I left Lorentz·'s, and when I g·ot out in Chestnut .Street I 
found an old man lying in the street. I shook him and tried 
to wake him up and finally he sat up and he asked me for a 
drink. I told him I didn't have any and he said, let's go 
over to Laey llorsley and get a drink. We then went up 
Church Street steps, down Washington Street steps and· he 
said he was going· to Lacy's to get a drink, and I told him I 
wasn't going to Lacy's. He sat down on the steps and said 
if I wasn't going with him he wasn't going anywhere. I then 
left him sitting on the steps. I went up the street and got 
some whiskey and then went in the Army and Navy Store 
and bought a shirt and changed shirts in the Army and 
Navy. Then I went back down to Ed Lorentz's on Chestnut. 
The reason I changed shirts was that the one L had on had 
some buttons missing from it. All of this took place before 
the whiskey stores closed. I don't remember the time. 
"'I have made this statement on my own free will and ac-
cord, after being· first told what I was charged with and what 
n1y rights were.' 
"That statement is correct." 
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4* *From the foregoing facts, the petitioner submits that 
he was greatly aggrieved by the erroneous ruling of the 
court, to-wit: 
Because the finding and judgment of the court were con-
trary to the law and the evidence. 
Your petitioner is advised and respectfully represents that 
the court failed to accord hi1u the right. given him under- the 
la'v in finding the petitioner guilty. The evidence in this case 
did not establish the guilt of the petitioner. 
The question in this case is, Was W. J. Coleman in a con-
dition to know beyond a reasonable doubt \Vhat took place 1 
He stated that he bad fallen to his knees when the petitioner 
helped him up. Ed Lorentz saw him go into a bootleg· joint, 
just across the .street fron1 his place, so drunk he could not 
stand up and he had to crawl into the house, some forty min-
utes before the time he clairned to have been robbed. In fact, 
he stayed in that joint some half hour. In a very few min-
utes after the time ColenHln clahned the act occurred, Police-
men .S.mith and Dunn answered his call for police and they 
say that when they got there they found Colen1an drunk and 
they could not get any sense out of him. He was too drunk 
to know what he was doing and they started to arrest him 
for being drunk, when a man said he knew Coleman and would 
carry him home if they wou~d turn hin1 over to him, which 
they did. These n1en were not friends of the petitioner, but 
officers of the City of Lynchburg and were there to lool\ after 
any violation of the law, if there had been any comn1itted. 
They had been sent to find out what the trouble was and to 
bring· any violator of the law to trial. Their duty was as 
g·reat as the court's, if not greater, in bringing· violators of 
the law to trial and to be punished. The conviction of 'the 
petitioner amounts to the court saying he did not believe 
Smith and Dunn. 
The finding of the court in this case is in conflict with the 
instruction so often given to the jury by the Corporation 
Court and approved by this court, to-wit: 
5* *"The court instructs the jury that the law presumes 
the prisoner innocent until he is clearly and conclusively 
proved guilty, beyond a reasonable doubt; and if . there is 
upon the minds of the jury any reasonable doubt of the de-
fendant's guilt, the law makes it their duty to find him not 
guilty; that even if there was suspicion and probability of 
his guilt, ho,vever strong, such suspicion and probability 
would not be sufficient, even though the greater weight of 
preponderance of evidence supported the charge in the in-
dictment,. nor, upon the doctrine of chances it were more 
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probable that the defendant is guilty; but, to warrant his con~ 
viction, his guilt must be proved so clearly and conclusively 
that there is no reasonable theory upon which he can be in-
noc~nt. '' 
There is this further proposition of law as given by the 
Court of Alabama, in Sanders v. State of Alabama, 28 L. R. 
A., N. S., p. 539, to-wit: 
"~Ir. Best states the rule as to the sufficiency of evidence · 
in criminal cases as follows : 'There must be clear and un-
equivocal proof of the corp·us delicti. Every criminal charge 
involves two things : First, that a·n. offense has been cOin-
mitted; and, secondly, that the accused is the author, or one 
of the authors, of it.' 'I take the rule to be this,' says I.Jord 
Stowell, in his judgment in Evans v. Evans, 1 Hagg. Consist. 
Rep. 35, 105 : 'If you have a criminal fact ascertained, you 
may then take presu1nptive proof to show who did it; to fix 
the criminal, having- then an actual corpus delicti.' '' 
This court has held that the Commonwealth must prove 
beyond a reasonable doubt the guilt of the accused. In Dug-
gins v. Comtnon.wealth, 149 S. E., p. 472, Judge Chichester 
said: 
"The law is well settled and needs no citation of authority 
here. Before one 1na.y be convi.cted of any crime, he must 
be shown to be guilty beyond a reasonable doubt. In the in-
Rtant ca~e the evidence falls short, as a matter of law, of meet-
ing this just requirement.'' 
In Meekins v. Conunonwealth, 151 S. E., p. 133, Judge 
Campbell said: 
''The burden is upon the Commonwealth not only to prove 
the guilt of a person charged with crime, but his guilt must 
be proved to the exclusion of every reasonable hypothesis 
consistent with his innocence.'' 
See llfesser v. Com1nowwealth, 133 S. E., p. 763; Spratley 
v. Commonwealth, 152 S. E., p. 365; lJ!OJnsfield v. Oomtnon-
wealth, 135 S. E., p .. 700; B1trton v. Commonwealth, 62 S. E., 
p. 376. 
In Spratley v. Common'Wealth, 152 S. E., p. 365, Judge 
Epes, speaking for the court, said: 
''While the jury is the judge of both the weight of the tes-
timony and the credibility of witnesses, it may not arbitrarily 
or without any justification therefor give no weight to ma-. 
terial evidence, which is uncontradicted and is not inconsist-
Sam Burnette v. Comn1onwealth of Virginia. 7 
ent with any other evidence in the case, or refuse to credit 
the uncontradicted testimony of a witness, even though he 
be the .accused, whose credibility has not been impeached, 
whose testin1ony is not either in and of itself, or, when 
6* *viewed in the light of all the other evidence in, the case, 
unreasonable or improbable, and is not inconsistent with 
any fact or circurr1stance to which there is testimony or of 
which there is evidence. There must be something to justify 
the jury in not crediting and in disregarding the testimony 
of the accused other than the mere fact that. he is the ac-
cused or one of them. JI;Jesser v. Conunonwealth, 145 Va. 
838, 133 S. E. 761; Banwy v. Co1n'ln01twealth, 136 Va. 769, 
117 S. E. 833; Cox v. Conunonwealth, 140 Va. 513, 125 S. E. 
139; T,riplett v. Oo1nm,onwealth, 141 Va. 578, 127 S. E. 486; 
People v. JiVillic Hlong, 321 Ill. 181, 151 N. E. 485; People v. 
Todd, 301 TIL 85, 133 N. E. 645; Russell v. State, 91 Fla. 370, 
107 So. 922; Cle1nents v. State, 19 Ala. App. 640, 99 So. 832; 
Ammons v. State, 20 Ala. App. 283, 101 So. 511; Denhatn v. 
Gon~rnonwealth, 206 I{y. 746, 268 S. vV. 545; McLeod v. Sta.te, 
140 lVIiss. 897, 105 So: 757; State v. L-utz, R5 vV. Va. 330, 101 
S. E. 434; State v. Galford, 87 1V. Va. 358, 105 S. E. 237; 
State v. H'll/l~st, 93 W. Va. 22, 116 S. E. 248.'' 
The court below failed to follow the law as above stated 
in finding the petitioner guilty. The uncontradicted evidence 
of Ed Lorentz showed Colenmn was very drunk just before 
he clahned he was robbed. Officers Smith and Dunn found 
him so drunk he did not know what he was doing ·a few nlih-
utes afterwards. If those witnesses are correct, and they 
must be held to be, as their evidence was not contradicted, 
Coleman could not know what occurred to him. In other 
words, the court should not have held beyond a reasonable 
doubt that these witnesses were wrong. The evidence failed 
to show that Coleman was robbed, beyond a reasonable doubt, 
from the fact he was in such a condition that he could not 
have known what took place. The corpu.s delicti was not 
proven. In addition to that fact, the Commonwealth, on di-
rect examination, put in evidence the petitioner's written 
statement made to the officers at the time of his arrest. That 
statement showed the petitioner not to be guilty of the charge, 
and the Commonwealth is bound bv that statement. This 
statement was made on August the 8th and the trial took place 
on September the 29th, and petitioner on his trial testified 
substantially as given in statement. If the statement and the 
evidence had been 'vord for w·ord the same, it is submitted 
that would be evidence of false evidence. There is not any 
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honest man who can make the same statement word for word 
some six or eig-ht weeks apart. 
The petitioner at his trial, Record, p. 13, stated as fol-
lows: 
''I went over on Chestnut Street to Ed Lorentz's and stayed 
· there for a g-ood while. I drank some whiskey 'while I was 
at Lorentz and it was dark when I left Lorentz's, and when 
I got out in Chestnut Street I found an old man lying in 
7* the street. I shook him and tried to wake him *up and 
finally he sat up and he asked me for a drink. I told 
him I didn't have any and he said, let's go over ~o Lacy 
IIorsley and get a drink. We then went up Church Street 
steps, down Washing-ton Street steps and he said he was go-
ing- to Lacy's to get a drink, and I told him I wasn't going to 
Lacy's. He sat down on the steps and said if I wasn't going 
with him he wasn't g-oing- anywhere. I then left him sifting 
on the steps.'' 
This state1nent is not unt~easonable, nor is it contradicted. 
The petitioner was proven to be a man of good character and 
was working and taking care of his wife and baby; that he 
had ~ollected $12.37 on August the 6th from the Lynchburg. 
Lumber 8ompany and he had that money on the night Cole-
man claimed to have been robbed. He did not get anything 
from Coleman, nor did he do anything to him. 
It clearly appears that the evidence was not sufficient to 
prove the guilt of the petitioner. The judgment of the court, 
if allowed to stand, will cause the petitioner not only to leave 
his wife and child without any support while he is imprisoned, 
but will ruin hin1 and his chances to make a man and leave a 
good name for his child. · 
From the foregoing it is submitted that the court erred in 
finding the petitioner guilty. 
Your petitioner, therefore, prays that a writ of error and 
supersedeas 1nay be awarded him in order that said judg-
ment, for the cause of errors above set forth, may be brought 
before you and the whole matter and judgment contained 
may be reheard and the judgrnent reversed and annulled. 
This will be treated as original brief and petitibner 's coun-
sel desire opportunity to present this petition orally. · 
A copy of this petition was delivered to W. T. Spencer on 
the 16t.h day of November,_ 1938. 
SAM BURNETTE. 
By HESTER & HESTER, 
Attorneys for Petitioner. 
HESTER & IIESTER, Attys. 
Sam Burnette v. Commonwealth ~f Virginia. 9 
8* *I, A. S. Hester, an attorney and counsellor, practicing 
in the Supretne Court of Appeals of Virginia, do certify 
that in my opinion the judgment complained of in the fore-
going petition should be reversed by the said Supreme Court. 
Given under my hand this the 16th day of November, 1938. 
A. S. HESTER. 
Received November 22, 1938. 
J\L B. W. 
November 23, 1938. Writ of error and supersedeas awarded 




Pleas before the Honorable Aubrey E. Strode, Judge of 
t~e Corporation Court for the City of Lynchburg, at the 
courthouse thereof, on the 29th day of .September, 1938, 
and in the 163rd year of the Commonwealth. 
Be it remembered that heretofore, to-wit, at Lynchburg 
Corporation Court September 6th, 1938. Wm. S. ~iundy, 
Foreman, Edward E. Yoder, Wm. T. Bigbie, Thomas R. 
Turner, Edward G. Scott, Ifarry ·S. Watts and Albert G. 
Langhorne, Sr., were sworn a special grand jury of inquest 
in and for the body of this city, and having received their 
charge, withdrew, and after some time returned into court 
and presented: 
An indictment against Sam Burnette, for robbery, a true 
bill. 
The indictment referred to above, is in the following words 
and figures, to-wit: 
State of Virginia: 
In the Corporation Court of the City of Lynchburg, to-wit: 
The Jurors of the Commonwealth of Virginia in and 
for the body of the City o~ Lynchburg, and now attend-
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ing· the Corporation Court for the said city, upon their 
oath present: · That Sa1n Burnette on the 6th day of Au-
gust in the year 1H38, within the said city, in and upon one 
W. J . .Coleman did make an assault and Inoney, the kinds 
and denorninations of which are to the Grand Jurors un-
known, of the value of Six Dollars, of the goods and chat-
tels, n1oney and property of the said W. J. Col01nan, from 
the person and against the will of the said W. J. Coleman, 
then and there, to-wit, on the day and year aforesaid, in the 
city aforesaid, unlawfully, feloniously and violently 
page 2 ~ did steal, take and carry away, against the peace 
and dignity of ihe Commonwealth of Virginia. 
This indictn1ent found at the Septmnber Term, 1938, of 
the Corporation Court of Lynchburg, on the evidence of Al 
Levy, W. J. Colernan, C. M:. Harvey, J. T. Jacobs, Ed Frank-
lin and E. F. Dunn, witnesses sworn and sent to the Jury 




INDICTMENT FOR ROBBERY. 
A true bill. 
W. S. ~fUNDY, Foreman. 
At another day, to-wit, at Lynchburg Corporation Court, 
September 29th, 1938. 
Comn1onwealth 
v. 
Sam Burnette (white), Defendant. 
UPON INDICT1\1ENT FOR ROBBERY. 
This day can1e the Commonwealth's attorney, and the said 
Sam Burnette, who stands indicted of robbery, appeared by 
his attorney, as well as in his own proper person in dis-
charge of his recognizance, and being· arraigned, pleaded 
not guilty. Thereupon, with the consent of the accused, and 
the concurrence of the Commonwealth's attorney, and of the 
court, a jury was waived, and the whole matter of law and 
of fact was submitted to the court, and the evidence and 
argurnent of counsel being heard, the court doth 
page 3 ~ find the defendant guilty of robbery, as charged in 
the indictment, and doth fix his punishment at five 
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years in the penitentiary. Thereupon, the defendant by his 
attorney moved the court to set aside said judgment on the 
ground that it is contrary to the law and the evidence, which 
motion the eourt overruled, and the defendant by his attor-
ney excepted. Thereupon, it being· demanded of him if any-
thing for hin1self he had or knew to say why the court should 
not proceed to pronounce judgment against hhn according to 
law, and nothing· being· offered oi~ alleged in delay thereof, 
it is considered by the court that the said Sam Burnette be 
confined in the public jail and penitentiary house of this Com-
monwealth for the aforesaid term of five years, less 8 days 
in jail "before trial, and that he pay the costs of this prosecu-
tion. And it is ordered that. the sergeant of this city, upon 
a proper warrant from the lawful authorities of said peni-
tentiary, do deliver the body of the said Sam Burnette to 
the duly authorized agent of the superintendent of said peni-
tentiary, to be conveyed hence to said institution, therein to 
be treated in the manner directed by law. 
At the instance of the defendant who by his attorney inti-
mated his intention to apply for a writ of error and super-
sedeas, the court doth order that execution of the foregoing 
judgment be suspended for the period of sixty days from this 
date. And the prisoner is remanded to jail. 
At another day, to-wit, at Lynchburg· Corporatio.n Court, 
September 30th, 1938. 
This day cmne the Com1nonwealtb 's attorney, and the said 
San1 Burnette, who stands indicted of robbery, and who, on 
September 29th, 1938, 'vas found guilty of robbery, 
page 4 ~ and sentenced to five years in the penitentiary, with 
execution suspended for a period of sixty days from 
September 29th, 1938, appeared by his attorney, as well as 
in his own proper person in custody of the jailor of this 
court, and on Inotion of the defendant he is allowed bail. 
Thereupon, the said San1 Burnette, together with J. F. Bur-
nette, his surety, who justified as to his sufficiency, was duly 
recognized in the sun1 of $2,000.00, upon condition that if 
he shall Inake his personal appearance before the Corpora-
tion Court of the City of Lynchburg, at the courthouse 
thereof, or surrender bin1self to the jailor of said court, at 
the expiration of sixty days from Septe1nher 29th, i938, to 
answer the charge of robbery, and shall n1ake his personal 
appearance at any time or times to which this case may be 
continued or further heard, before any court, judge or jus-
tice having or holding- any proceeding in connection there-
with, to answer for said offense, and shall not clepart thence 
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TV. J. Cole·man. 
without leave of court, judge or justice, then said recognizance 
to be void,. otherwise to remain- in full force and effect. · 
The defendant's Bill. of Exceptions is in the words and 
figures following, to-wit: 
BILL OF EXCEPTIONS. 
Be it remen1bered, that after the court had found the ac-
cused guilty in this cause, counsel for the accused moved the 
court to set aside· the judgme11t in this case and grant him a 
new trial upon the following grounds, to-wit: 
Because the finding and judgment of the court were con-
trary to the law and the evidence. 
But the court overruled said motion and ordered 
page 5 ~ judgment to be entered against the accused, to 
which action of the court in declining to grant said 
new trial and entering said judgment, counsel for the accused 
then and there duly excepted, and, at the trial of said cause 
the Commonwealth and the accused, to maintain the issues 
therein, introduced the following evidence : 
EVIDEN·CE INTRODUCED ON BEHALF ·OF THE COM-
MON"\VEALTH. 
W. J. COLE~IAN, 
the first witness introduced, testified substantially as follows: 
That he left his home on Gum Street and walked down 
Chestnut Street; that his rig·ht knee gave way and he went 
down on his lmees when a man whom he identified as Bur-
nett walked up and helped hhn up; that accused suggested 
that they go to Lacy Horsley's and g·et a drink and that they 
went up the steps to Pearl Street, up Church Street to Wash-
ington· Street, and down Washington Street steps towards 
Main Street, and when they had gotten about half way down· 
the steps from W ashingto_n to I\Iain they stopped and he 
(Coleman) sat down; That the steps extend an entire city 
block from Washington to 1\Iain Streets; that there is a street 
light at the top and bottom of the steps; that they are not 
o~herwise lighted; that the ar...cused ran his hands into his 
pocket and got his pocketbook out; that he asked the man 
what he meant by that, and the man asked him, "Where is 
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that money?" That he told the man to go away and let him 
alone; that he had five one·-dollar ];>ills in his left pant's pocket 
and some. change in his right pant's pocket; that the "man 
drew up his arm as if he was going to strike him, and said, 
"Give that money here'-', and then went to his pockets and 
got the money and went away; that he had less than a dollar 
in change; that .af.ter pushing him down, the. man 
page 6 ~ ran down the steps towards lviain Street; that he 
then went do1Vn the steps and to the Ideal Lunch, 
at Horsford and 1\tiain Streets and called the police; that it 
was between eight and nine o'clock when this took place. That 
he was not drunk, that he had drunk some three or four bottles· 
of beer .that night, but he knew ,vhat he was doing; that the 
reason he was walking so bad was because his legs were not 
in good shape, that he had some artery trouble in his legs 
that made him walk like a drunk man. That on Sunday,.Au.,. 
gust 7th, he was interviewed by the two police officers, Har-
vey and Jacobs, that he gave them a description of the man 
saying he had odd features and looked like Geo. Harris. 
That on :Monday morning, Aug-ust the 8th, Policemen Harvey 
and Jacobs broug·ht Sam Burnett to 'vhere he was working 
on Rh~ersidc Drive and asked him to look at him and see if 
he was the man; that he looked at him and saw that he was 
the man that took his money. 
·On cross exan'lination this witness stated that he went into 
Mrs. Crutchfield's bootleg place on Chestnut Street that 
night before Sa1n Burnett got with him. 
ALBERT LEVY, 
the next witneRs introduced, testified substantially as follows: 
That he was a clerk at the Army & Navy Store and that 
Sam Burnett came to the store about nine o'clock on the 
nig·ht of Aug.ust the 6th and bought a shirt for seventy-Jive 
cents and gave him fifty cents and twenty-five cents; that 
he put the shirt on in the store and left his old one in the 
store. The shirt which had some buttons off was shown to 
the court. That Sam Burnett had been in the store a great 
many times before that night. 
J. E. FRANI{LIN, 
the next witness introduced, testified substantially 
page 7 ~ as follows : 
The he is a policeman for the City of Lynchburg, Virginia. 
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That on the night of August the 6th he saw Sam Burnett on 
the street talking with some one, and that he had some two 
or thi·ee dollar bills in his hand; that it was about nine o'clock 
when he saw him. 
C. 1\L HARVEY, 
the next witness introduced, testified substantially as follo·ws: 
That he is a policemai1 for the City of Lynchburg, Vir-
ginia. That ,V. J. Colen1a11 reported to the police on the night 
of August the 6th, 1938, between 8:00 and 8:30 P. ~L, that 
he had been robbed on the "\'\7ashington Street steps, between 
~lain and Church Streets. That he and Jacobs contacted 
Coleman on the night of August 7, 1938, and Coleman stated 
that he left home between 8 and 8:30 P. !:I. and came down 
Chestnut Street in the direction of l\iain Street. On Chest-
nut Street a man walked up to him after he had fallen clown 
on his knees, and this man helped hin1 up. Then this man 
suggested to hhn that they g·o over to Lacy Horsley's and 
get a drink. They then started up the steps in the direction 
of Pearl Street, on up Church to Washington Street, and 
down Washing-ton Street steps in the direction of l\tfain Street 
and when they got about half way ·down the steps this man 
stopped and ran his hands in his (Colmnan's) pocket and got 
his pocketbook out, and he did not have any tnoney in his 
·pocketbook, and Coleman asked him what he m.eant by that 
and this man drew his fist back and told him, Colenwn, that 
he wanted that money. Ife then ran his hand in his pants 
pocket and pulled out about $6.00 or' $7'.00 of U. S. Currency. 
· He then pushed Coleman down, and ran down the 
pag·e 8 r steps in the direction of :Niain Street. He then went 
down the steps himself and went to the Ideal Lunch 
at Horsford and l\1ain and called the police. ·Colen1an also 
stated that he had had two or three bottles of beer that nig·ht 
before he ate supper, but he ·was not drunk, he knew what 
he was doing. The reason he was walking so bad was that 
his legs were not in good shape, he had some artery trouble 
in his leg·s and made him walk like a drunk man. fie gave 
a description of the n1an from which we suspected Sam Bur-
nett. On l\1onda.y n1orning, August 8th, Sam Burnett was ar-
rested by us at the Lynchburg Lumber Company and he was 
carried out on Riverside Drive where Coleman looked at B·ur-
nett and he made the statmnent that Burnett was the man 
that robbed him on the nig·ht of August 6th. Burnett was 
then told what he was being charged with and also told hi::; 
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rights, and that he did not have to make any statement unless 
he wanted to, and that he was entitled to counsel before he 
stated anything·. This witness C. lVI. Harvey stated that the 
route taken by the accused and Coleman was unusual and 
round about from Lorentz's to Horsley necessitating climb-
ing. two long flights-of steps when the usual route was shorter 
and level and easier traveled. This witness further testified 
that at the time the accused was arrested he first told the wit-
ness he left Lorentz's house and went up Chestnut Street 
to Grace, down Grace to 14th where he called a taxicab and 
went home. Then the accused denied having seen Coleman 
on the nig·ht in question. 
Ham Burnett made this statement : 
I left home around 2 P. 1\tL Saturday and came downtown 
and went down to Jordon's on Elm Avenue, and I hung 
around there for awhile and then went by ~fr. Fan-
page 9 ~ her's Second Hand Furniture Store. I went from 
there to the Economy Hotel with a fellow name 
Dodd and we drank a pint of brandy there. I went over on 
Chestnut Street to Ed Lorentz's and stayed there for a good 
while. I drank some 'vhiskey while I was at Lorentz and 
it was dark when I left Lorentz's, and when I got in Chest-
nut Street I found an old man lying in the street. I shook 
him and tried to wake him up and finally he sat up and he 
asked me for a drink. I told him I didn't have anv and he 
said, let's go over to Lacy Horsley and get a drink. We 
then went up Church Street steps, down Washington Street 
steps and he said he was going to Lacy's to get a drink, and 
I told him I wasn't going· ,to Lacy's. He sat down on the 
steps and said if I wasn't going with him he wasn't going 
anywhere. I then left him sitting on the steps. I 'vent up 
the street and got some whiskey and then went in the Army 
and Navy Store and bought a shirt and changed shirts in 
the Army & Navy. Then I went back dowrt to Ed Lorentz's 
on Chestnut Street. The reason I changed shirts was that 
the one I had on had some buttons missing from it. All of 
this took place before the whiskey stores .closed. 1 don't r~­
member. the time. 
I have made this statement on my own free will and ac-
cord, after first being told what I was charged with and what 
n1y rights were. 
This statement was then introduced in evidence. 
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August 8th, 1938. 
''Statement of Sam Burnette, age 26, address 2300-14th 
Street: 
I left home around 2 P. M. Saturday and came downtown 
and went down to Jordon's on Elm Avenue, ~md 
pag·e 10 ~ I hung around there for awhile and then went by 
l\fr. Fauber's Second liand Furniture Store, I 
went from there to the. Econon1y Hotel with a fellow 'nam.e 
Dodd and we drank a pint of brandy there. I went over 
on Chestnut Street to Ed Lorentz's and stayed there for a 
good while. I drank smne whiskey while I was at Lorentz 
. and it was dark when I left Lorentz's, and when I got out in 
Chestnut Street I found an old n1an lying· in the street. I 
shook him and tried to wake him up and finally he sat up and 
he asked n1e for a drink. I told him I didn't have any and 
he said, let's g-o over to Lacy Fiorsley and get a drink. vV e 
then went up Church Street steps, down Washington Street 
steps and he said he was going to Lacy's to get a drink, and 
I told. him I \Vasn 't going to Lacy's. l-Ie sat down on the 
steps and said if I wasn't going with hin1 he wasn't going 
anywhere. I then left him sitting· on the steps. I went up 
the street and got some whiskey and then went in the Army 
and Navy Store and bought a shirt and changed shirts in 
the Army and Navy. Then I went back down to Eel Lo-
rentz's on Chestnut Street. The reason I changed shirts 
was that the one I had on had some buttons missing from it. 
All of this took place before the whiskey stores closed. I 
don't remember the time. 
I have made this statement on my O\Vll free will and ac-
cord, after first being told what I was charged with and what 
my rights were. 
Witnesses: 
CHAS. D. HILL 
C. l\L I-IARVEY 
J. T. JACOBS'' 
SAM BURNETTE. 
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EVIDENCE INTRODUCED ON BEHALF OF THE, AC-
. CUSED. 
W. N. SMITH, 
the first witness introduced, testified substantially as follows: 
That he is a policeman for the City of Lynch-
page 11 }- burg, Virginia. That on the night of Aug~st the 
6th, about 8:30 or 9:00 o'clock, he and Mr. Dunn 
went to the Ideal Lunch at Horsford and Main Streets to 
answer the call of W. J. Coleman for police; that wlien they 
got there they found Coleman drunk and they could not get 
any sense out of him, that he was too drunk to know what 
he was doing and they started to arrest him for being drunk, 
when a man said he knew ·Coleman and would carry him home 
. if they would turn him over to him, which they did; that 
1\llr. Coleman told them that he had his money in his hand 
and the man jerked it out of his hand. 
E. F. DUNN, 
the next witness introduced, testified substantially as follows: 
That ·he is a policeman for the City of Lynchburg, Vir-
ginia. That on the night of .. l\ .. ugust the 6th, about 8 :30 or 
9 :QO o'clock, he and Mr. Smith went to the Ideal Lunch at 
Horsford and Main Streets to answer the call of W. J. Cole-
man for ·police; that when they g·ot there they found Coleman 
drunk and they could not get any sense out of him, that he 
was too drunk to know what he was doing and they started 
to arrest hin1 for being drunk, when a man said he knew 
Coleman and would carry him home if they would turn him 
over to him, which they did; that 1\ir. Coleman told them 
~that he had his money in his hand and the man jerked it out 
of his hand. · 
ED LORENTZ, 
the next witness introduced, testified substantially as follows : 
That his place is 310 Chestnut Street, just across the street 
.from Mrs. Crutchfield's place; that Sam Burnett was at his 
place in the afternoon and ate some ice cream and went away, 
and that about forty-five minutes before the time Mr. Cole-
m~n said Sam Burnett robbed him, he saw Mr. 
page 12 ~ Coleman going into Mrs. Crutchfield's drunk; 
that he could not walk and almost fell off the porch 
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in front of ~frs. Crutchfield's, and he had to get. down on 
his hands and knees and era w 1 in to .l\i rs. Crutchfield's place ; 
that Sam Burnett came to his place after the tune Coleman 
said he was robbed; that he was not drunk; that the accused 
drank whiskey whilP. at his house; that when accused \vas 
leaving· his house witness saw Colenutn t:ntering nfrs. Crutch-
field's and saw hin1leavh1g there 30 to 45 n1inutes later . 
. l\ .. B. ANDRE"\\TS, 
the next witness introduced, testified substantially as follows: 
The he lives in the City of Lynchburg; that he knows Sam 
Burnett and has known hin1 for four or five years; that Bur-
nett worked for him for a year or n1ore; that he knew Bur-
nett's general reputation for honesty in the community in 
_which Burnett lived and it was good. 
BEN.NIE ROSSER, 
the next 'vitness introduced, testified substantially as follows: 
That he lives in the City of Lynchburg and lmows Sam 
Burnett and has kno\vn him for four or five years ; that he 
was with Satn Burnett at about nine o'clock on the night of 
August the 6th for a short time, that But:nett was not drunk 
and he did not see him with any money; that he kne'v Bur-
nett's general reputation for honesty in the community in 
, which Burnett lived and it was good. 
SA~I B"URNETT, 
the next witness introduced, testified substantially as follows: 
Th,.e he is 26 years old and has a wife and baby; that he 
works at the Lynchburg Lumbei~ Company and was paid on 
Saturday, August the 6th, twelve and 37/100 dollars ($12.37) 
for his week's work; that he had this' money when 
page 13 ~ he was on Chestnut Street on the night of August 
. the 6th when he tried to help ~Ir. Coleman; that 
he did not get Coleman's money, nor did he do anything to 
him to make him give up his money; that :Nir. Coleman's 
statements are not correct; that when he was arrested on 
Monday morning, August the 8th, he had a five-dollar bill in 
his pocket frmn the money he collected from the Lynchburg 
Lumber Company on Saturday; that ~ir. Franklin did see 
him with two dollars in one-dollar. bills in his hands as he 
'stated, that his brother-in-law wanted to borrow two dollars 
------------
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from him and they were talking about when he would pay 
it back; that on August the 8th, he made the following state-
ment, which the Commonwealth put in evidence, to-wit: 
''I left home around 2 P. ~L Saturday and came. downtown 
and went down to Jordon's on Elm Avenue, and I hung 
around there for awhile and then went by Mr. Faubers Sec-
ond Hand Furniture Store. I went from there to the Econ-
omy Hotel with a fellow bv the name of Dodd and we drank 
a pint of brandy there. f went oyer on ·Chestnut Street to, 
Ed Lorentz's and stayed there for a good while. I drank 
some whiskey while I 'vas at Lorentz and it was dark when 
I left Lorentz's, and when I got out in Chestnut Street I 
found an old man lying in the street. I shook him and tried 
to wake him up and finally he sat up and he asked me for a 
drink. I told him I didn't have any and he said, let's go __ 
over to Lacy Horsley and get a drink. We then went up 
Church Street steps, down Washington Street steps and he 
said he was going to Lacy's to get a drink, and I told him 
I wasn't going to Lacy's. He sat down on the steps and said 
if I wasn't going with him he wasn't going anywhere. I then 
left him sitting on the steps. I went up the street and got 
. some whiskey and then 'vent in the Army and 
page 14 ~ Navy Store and bought a shirt a.nd changed shirts 
in the Army and Navy. Then I went back down 
to Ed Lorentz's on Chestnut. The reason I changed shirts 
was that the one I had on had some buttons· missing from it . 
.All of this took place before the whiskey stores closed. I 
don't remember the time. 
· I have made this statement on my own free will and ac-
cord, after being first told what I was charged with and what 
my rights were."' 
That statement is correct. 
And the court certifies that the above is all the evidence 
introduced by the Commonwealth and the accused . 
.And upon the motion of the accused that said evidence be 
incorporated in and made a part of the record in this cause, 
it is accordingly done; that the said accused prays that ~is 
bill of exception may be signed, sealed and saved to him, and 
made a part of the record in this cause and the same is ac-
cordingly done. 
AUBR.EY E. STRODE, Judge. (Seal) 
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Received and filed in clerk's office of ·Corporation Court 
of Lynchburg·, Nov. 8, 1938. 
liUBERT H. ~IARTIN, Clerk. 
I, Hubert II. lVIartin, Clerk of the Corporation Court for 
the City of Lynchburg, hereby certify that the foregoing· is 
a true transcript of the record of the case of Commonwealth 
v. Sam Burnette, and I further certify that notices as required 
by Section 6253-f and Section 6339 of the ·Code were duly 
given as appears by paper writings filed with the record of 
said case. 
The clerk's fee for making this transcript is $10.00. 
Given under my hand this 12th day of November, 1938. 
HUBERT H. MARTIN, Clerk. 
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